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STATES DISTRICT COURT 
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DISTRICT OF NEW YORK 


STATES OF AMERICA, 
Filaintity:, 
- agéinst - 
INTERNATIONAL BUSINESS MACEINES 


CORPORATION, 


Defendant. 
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numerous branch cffices ilo 


z. Jt take this avit dn support of a meti 


|guash and vacate a civil subpoena dated February 128, 159 


| subpoene, 2 copy of which +s annexed hereto as Exhibit 
| me to 2ppear anc testify on dbebalf of the 
{an an action entitled Unitec States of America v. Inter: 
Business Machines Corporation, 69 Civ. 200 (D.N.E.) which is now 
pending in the United States District Court for the Southern 
District of New York. 

3. Sdinece 1960, I have been first Regional Director 
for the Northeast Region and then National Director of Management 


Consulting Services for Coopers & Lybrand. In these capacities, 
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a have had overall supervisory responsibility first in the Northe- 


| east Region anc then throughout the United States for the manage- 
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Gata processing 
am of course genera 


never been employe 


r had any other dealings with it except as specificall 
Thus, I believe that I Go not possess 
any unique knowledge cr special expertise concerning that company, 
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Justice ané asked me if I woulc be 


expert for the United States in the 
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me enc was entirely without my Knowlecge or consent. 


that day, I received 2 telephone cell from 2? 


tetained the services of Coopers & Lybranc. 


in this litigation and this fact was communicated to 


government by Coopers & Lybrand's legal department. 


government agreec to remove my name from its witness 


™ic potion wes taken by the government witnout consulting 


whe itGentified himself as an attorney sor she Department of 


willing to testify 


IBM case. 


Mr. Katz that I mignt be wiuling *o testify if the governm=:nt 


the legel department anc the management of Coopers & Lyprenc, 


I concluded that I did net wish to testify as an expert witness 
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6. In December, 1974 the Los Angeles office 
of Coopers & Lybrand was retained by Kadison, Pfaelzer, 
Woodward, Quinn & Rossi, a Los Angeles law 
certain services for mn connection with 
of IBM in California Computer Products, Inc. v. IBM, 
St action then pending against IBM in 
for the Northern District 
hile I have not had any direct personel 


aivement in the work performed by Coopers & Lybrand 


oe 


< am generally familiar in my supervisory 


as Nacsionel Direcs Management 
Coopers & 
perforomec. 
7. Subsequentiy, in Merch 197 the New York 
Coopers & Lybranc was retained by Cravath 
Swaine & Moore, IBM's 2 ; United Stacses of 
Americe v. ISM. Since that time, Coopers & Lybrand hes 
beer activeiy participati an the defense cf the goverment 


action against IBM. Again, I have nad no direct personal 


involvement in this work aside from my supervisory functions. 
8. More recently @ subsidiary of IBM has 

been negotiating with Coopers & Lybrand for the provision 

of certain management consulting services. 
§. 2 do not wish to appear as a witness on 

behalf of the government. I believe that my appearance 

as an expert witness for the government would create a 

conflict of interest with Coopers & Lybrand's duty of 


ioyalty to ISM. 
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United States District Court 
FOR THE 
SOUTHERN DISTRICT CF NEW YORK 


BUSINESS MACHINES 
CORPORATION, 


69 CIV 200 


Plaincifé, Defendant. [D.N.E.] 


fae Felix Kaufman 


Coopers & Lybrand 
1251 Avenue of the Americas 
New York, New York 


YOU ARE EERESY COMMANDED to appear in the United States District Court for the 
Southern Distne: of New York 
at U. S. Court House, Rm. 110 in the ct: of New York, New York ; 
Shen x4 = md ag . 
2058 gaya “arch 19 79, ar 9:00 oreicck A. M to testity on 
tae Unites States of America 


oS the acove enuclec acucn. 


, 


is} 4 

Veerery 3F .. 78 Leuiniee pape eee 
Charles R. Esherick poe 
eee: 

Anomey for Paeaivass 
U. S$. Deparment of Justice 
4 . Aderess a Deputy Clerk. 
Washington, D. C, 20530 
Tel.: (202-735-2592) 
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RETURN .ON SERVICE 


Received this subpoena a: 
and on at 
I served it on the within mamed 
by delivering 2 copy to 5 anc tendering to h tbe fee for-one day's attendance and the 
mileage allowed by law.' en 
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United ssates er an efrerr or agency thereol. 23 USC 1523. —— 
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UNITED STATES GOVERNMENT DEPARTMENT OF JUSTICE 


Memorandum 


TO Witnesses subpoenaed DATE: January 7, 1975 


pe or oA oe 
ee tle dae 
‘Charies R. Esherick 


e Government have been subpoenaed 
for hi is the first cav of trial. 
5 wil not rec i £0 @opeer on chat cate. Counsel 
for the Goverrmen (11 be in contact with you — 
that date to infor peroximately wher vour 255 
will be necessary. “the seme counsel will cz 
to give you a more p i timing schedule. 
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Should vou heave anv cuestions concerning your appearence 
@s a witness et trie. sieese czil hse. Charles R. asnetick 
act (ees Code 262-735-2452 or 2592). 
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UNITED STATE 


Vee wan aw 


SOUTHERN D OF NEW YORK 


OF AMER 
Pleintc£e, 
69 Civ. 2006 


INTERNATIONAL BOSINESS (D.N.E.) 
MACEINES CORPORATION, 


Defendant. 


EUGENE M. TZ, being duly sworn, deposes ané says: 
1. <2 am an attorney in the Antitrust Division, Dauiced 
States Department of Justice, assigned to assist in the 
prosecution of the above-captioneé case. I make this 
affidavit in opposition to the motion to quash en¢ vacate 
the subpoena served upon Dr. Felix Kaufman. 

2. Dr. Kaufman is a partner in the accounting firn 
of Coopers & Lybrand, serving as its National Director of 
Management Consulting Services. . 


3. By letter of June 3, 1974 (attached hereto) the 


Governmet> informed the Court and IBM that Coopers é 


Lybrand, along with other management consultins firms, 


woulé be called as witnesses by the Government. The week 


prior to this letter I had discussed by telephone with a 
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of 
of eon c & Lybrand providing 
expert testimony i is case on the data processing in- 
Mr. Woodson told me f might 
be interested i Lai : ; y he was 
willing to discuss the ma 
4. On the morning of 
Martin D. MeLauchlan of Coopers & Lybranc a 
im Washington. Mr. MeLauchlan informed me 
was probably the member of Coopers 4 Lybrand best cualified 


to serve as an expert witness. This was the first time 


Kautman's name was made known to the Govern oie 


t day, I telephoned Dr Kautman at his office ia 
, York to make arrangements to meet with him anc ciscass 
possibilicy of his serving as an expert witness. 
Dr. Kaufman said chat he first had tc discuss this with 
his legal department. Subsequently, we azrangec to meet 
on June 17, 1974. 
5. (On duse 27, 1974, 2 
office in New York. At this time Dr. Kaufman tole me that 
he was willine to testify at trial. A few days iater I 
receiveé a call from a member of Coopers & Lybranc's legal 
department who asked me in what manner anc in what amount 
the Government proposed to compensate Dr. Kaufman for his 
services. I stated that I would seek that information 
from our administrative office. Shortiy thereafter = 
received ancther telephone call from a member of Coopers 


& Lybrand's legal department, who informec me that Coopers 


' e- 
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Kaufman 
the time" tc serve as a witness, ané 
so. { responded shat 
could compel an 
look into that 


Kaufman's name was removed 


che Government informed Coopers 
& lybranc that Dr. Kaufman would be called as an expert 
itness at trial. This decision was sade after a re- 
essessment of the foreccing events in light of che im- 


pertance of Dr. Kaufman's testimony to a full exposition 


the Government moved this 
an orcéer allowing the reinstatement of Dr. Kaufman 
watness list. The motion was grantec. 
€. The Government intends to call Dr. Kaufman as an 
expert witness tc present testimony generally reletins to 
his observetions ané prior opinions expressed during the 
perice from 1960 throush 1972. The Government intends to 
Gevelop testimony from Dr. Kaufman concernine the nature 
anc structure of the seneral purpose electronic disital 
computer systems market, and of the electronic ca proces=- 
Sing industry in general. 
9. The Government does not seek to have Dr. Kaufman or 


his firm conduct any examinations or experiments, nor to 


undertake any special studies, to prepere himsel! for trial. 
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Esmotable Dewid T. Edelsteis 
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Gettece Stases Dissrties Coucs 
Seothern District st Sew York 
Ueicec Stetss Courcboce 
Foley Scuate 

Hew Yoox, Jew Yorr 10007 


wicoese*s 35 
2st previcssl 


Denald G. noarcsco 
Sincerely yours, 


TEOMAS E. KAUVER 
Assiscane Attormey Gereral 
antitrust Division 
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Beak 3h 
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Bernard Goldstein James M, MecGuire 
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Le PRO Computer Center, Inc. Telex 
é Robert L. Brueck Jeck James i 
MEI Systexzs, Corp. Telex 7 
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Marvin Bess 
Sperry Univec 


Winston Eindle 


Digitel Equisment Corp. 
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Mirek Stevenson 
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Cof 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff. 
-acainst- 


69 Civ. 200 (DNE) 
INTERNATIONAL BUSINESS MACHINES 
CORPORATION, MEMORANDLM 


Defendant. 


EDELSTEIN, Chief Judge: 


Frederic @. Withington, a nonparty to this antitrust 
action between the United States and international Business 
Machines Corporation (hereinafter IBM), has moved this court 
"for an Order, pursuant to Rule 45 of the Federal Rules of 


Civil Procedure and Section 2304 of the Civil Practice Law 


a. / 
and Rules of the State of New York! ~~ quashing and vacating 


a subpoena dizecting him to appear and testify on behalf of 
the United States in the above- -captioned proceeding. 

‘Al anagth the motion papers fail to isolate 
the grounds for the requested order, the three 
supporting affidavits and the accompanying memorandum of law 
reveal the essential argument: Mr. Withington claims that he 


is being summoned to testify not as an individual with firsr- 


hand knowledge of the facts of this litigation but rather as 


an expert witness and that, as an unwilling expert, he may not. ~~". 


DISTRICT COURT'S OPINION RE WITHINGTON 
be compelled to testify. Mr. Withington asserts that the information which 
he ‘mderstands the Justice Departmnt will seek to elicit from him at trial 
is proprietary and should be protected from involuntary revelation. Addi- 
tionally, while movant's memorandum of law fails even to mention this as oe 
it is argued in the aceaypanying affidavits that certain unspecified conarractinl 
cane paroune ci that exist between Mr. Withington's current employer, Acthiur 1).. 
Little, Ine. ‘hereinafter ADL) and IEM would create a conflict of interest» 
should Mr. Withington be camelled to testify on behalf of the plainciff. 

The Department of Justice does not dispute that it intends to call Mr. 
Withington to testify as an expert. It contends, however, that this court has 
the power to compel Mr. Withington to testify om plaintiff's behalf and that 
such power should be exercised since "Mr. Withington's knowledge and expertise 
in the [electronic data processing] industry would provide relevant information 


tt 


on the issues in this action." Memorandim in Opposition to Motion to Quash 
and Vacate the Subpoena Served upon Frederic G. Withington, at 4. For the 
reasons set forth below, the court has determined that the instant motion must 
be denied. 

The Sy to which this court must adhere does not support sion 
Withington's central contention that an unwilling expert may not be eaeed 
to testify. In Carter-Vallace,Inc vy Otte, 474 F.2d 529 (2d Cir. 1972), cert: 
denied, 412 U.S. 929 (1973), umcited by movant, the Second Circuit was 


confronted with the argument that the requirement of unavailability prevented ve 


_ the receipt of the prior testimony of certain expert witnesses notwi thstanding ao 


the fact that the wimesses lived beyond the reach of the court's subpoena 
power. It was fied that the rule that a court's lack af power to compel 
attendance at trial is sufficient proof of wmavailability is inapplicable 
with respect to expert witmesses whose “opinions could under no ciramstances ay 
be abeatned dercukh court Process. ne 474 F.2d at 336. In disposing of this - - 


— otic as Seon shia Friendly, weiting eer the majority, one : 


By vi Withington’ = ‘gption cic . 
os : 


3 Sect mand 
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Carter-Wallace's reliance on the 
court's alleged lack of power to compel 
expert testimony is misplaced. The 
weight of authority holds that, although 
it is not the usual practice, a court 
does have the power to subpoena an ex- 
pert witness and, though it cannot require 
him to conduct any examinations or exper- 
iments to prepare himself for trial, it 
can require him to state whatever opinions 
he may have previously formed, Boynton v. 
R. J. Reynolds Tobacco Ca., 86 F Sues: 

593 “D. Mass, 1941); United States v. 
284, 392 Square Feet of Floor Space, 203 
F.Supp. 75 (E.D.N.¥. 1962) (dictum); see 
4 Moore, Federal Practice $26.66 [1]. at 
26-469 (1972); 8 Wigmore [Evidence] 
§2203 (2) (c) [3d ed. 1940). 


Id. Ta this rejection by the Court of Appeals of Mr. 
Withington’ s essential argument, it need only be saea that 
an even stronger basis may be said to exist in the case at. 
bar for recognizing the court's power to compel expert 
reatineny chan scuced in Carter-Wallace. This is not an 


attempt ah a iia in a cae poneraversy to support its case emo 


xi ges 


ae abet ke: ‘Seats pear: Lim eshes. 
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the assistance of an unwilling expert. Instead, here is 

involved an attempt by the United States to summon a member 

of the public to testify in a major government antitrust case, 

a case which, by definition, greatly affects the commonweal. | 

See Pennsvlvania Go. for Insurances on Lives and Cranting Annuitics 


Wi City of Phila. ,. 262 Pa. 439, 109 A. 690 (1918). 


Ignoring Carter-Wallace, Mr. Withington cites People 
ex tel. Kreusuaar Bros. & Co..v. Thorpe, 296 NY 223. 72 H.E: 
2d 165 (1947) for the proposition that in New York an expert 
cannot be subpoenaed to testify against his will. It is then 
asserted that under Rule 43(a) of the Federal Rules of Civil 


Procedure, Kraushaar should control the disposition of this 
Z 


/ 


motion. This court cannot agree. The Second Circuit's 
opinion in Cazter-Wallace, issued twenty-five years after 
Kraushaer end concerning an appeal from a trial in the Eastern — 


aa 


District of New York, erases all doubts that this court, sitting 
in New York, has the power to compel an expert to testify. : ; 
Further consideration of Kraushaar and other New York cases 
eee cas upon it is, therefore, unnecessary. : 

During the pendency of this motion, the Federel Rules 
of Evidence became effective. A careful examination of those 
rules, however, reveals that they leave unaltered the conclusion, 

“compelled by Carter-Wallace, that this court has the authority. > 

fo compel Mr. Withingron to comply with the subpoena. | 


Ie is true that Carter-Wallace did not address an 


alleged contlicte of interest which wight result fcom compelling 


ree! ars ‘ 
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an expert witness to vestify. However, Mr. Withington's 
reliance on this argument to thwart plaintiff's an is 
misplaced. This argument, not even mentioned in the 
"supporting" memorandum of law, = ts cast in the affidavits 
in vague and conclusory terms, Thus Mr, Withington claims 
that "aside from the normal conflict of interest" which would 
exist if he was compelled to testify since "IBM has been a 
client of ADL for many years,'' such testimony would be a 
"conflict of interest with respect to [his] obligations to {his} 
employer" since Mr, Withington has been "advised that ADL, in 
some gapacity, is actually participating in [IBM's defense]." 
Withington affidavit at 3 (emphasis supplied). To this state- 
met by Mr. Withington, counsel for ADL adds in his affidavit 
thats; 7 
TEM is presently a client of ADL, and ADL is 

performing services for IEM under a mmber of 

contracts. Therefore, ADL management does not 

believe it to be proper or appropriate for Mr. 


ee Fe Se 2 an expert witness on be- 
half of the Justice Departnent in this proceeding . 


‘Bradford affidavit at 2 #4. 
Apart from the overgeneralized and iidetinite nature 
pf Mr. Withington's assertions concerning unspecified contracts ee 
and undefined relationships, the court is simply not persuaded : 
'. Bhat Mr. Withington 8 argument relating to an allezed eaiflict 
of interest is a sufficient ground for denying the court access 
“te his testimony, the precise subject-matter of which.is not 


even yet known, Noy, it appears, would Professor Moore accept 
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such an argument. In a section devoted to pre-trial discovery 
from adverse party's experts, Professor Moore restates the 
"seneral American rule" that an expert may be compelled to 
testify at the trial on matters of expert opinion. 4 J. 
Moore, Federal Practice $26.66[1] at 26- 469 (2d ed. 1975). 
All that is being required of Mr. Withington, who, a 
the above-quoted statements suggest, is not personally in- 
volved in IBM's defense, is that he perform his duty to 
testify, impartially, in a case of national significance. 
That his exployer may have enjoyed certain business relation-~ 
ships with defendant now or in the past should not insulate 

im from this obligation. Were this court to conclude oie 
wise, @ party to a lawsuit involving highly specialized tech- 
nology could, by the employment of experts, effectively insulate 
itselrt from the highly probative testimony that those experts . 
might provide. Mr, Withington may not be the only qualified 


expert in the field of computers. Nevertheless, the size, 


‘: eomplexiry and significance of this case create a need to sored 


all the relevant testimony that the parties, through their - "eal 


witnesses, can provide. In recognition of this need, the 

court has permitted the parties to engage in a vast, perhaps 
unprecedented, discovery program imposing burdens on hundreds =. 
of non-parties. Additionally, scores of individuals will be 


summotied to testify at the trial, in many cases at a consider- 


-able sacrifice of time and expense to the witness and the 
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company he may represent. That the court has permitted the 


parties to impose these burdens reflects the court's firm 
belief that as the public will benefit from a just and 
expeditious resolution of this case, so must the public 
share in the burdens that such a resolution involves. This 
same belief constrains the court to conclude that the burden 


Mr. Withington is being asked to bear should be upheld. 


David or 


Chief Judge 


Motion denied. 


New York, New York 
December 7 ; 19°53 
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FOOTNOTES 


ij Exolaining that Fed, R. Civ. P. 45 "is not absolutely 
clear with respect ta the Court's power to quash a civil 
subpoena requiring testimony only," Memorandum of Law in 
Support of Motion to Quash and Vacate Subpoena at 3,n.1, 

Mr. Withington cites section 2304 of the Civil Practice 

Law and Rules of the State of New York as support for the 
procedure he has employed in this motion. As authority 

for this reference to New York law, movant cites Rule 15 

of the Civil Rules for the Southern and Eastern Districts of 
New York. That local rule provides that: 


Whenever a procedural question arises 
which is not covered by the provisions of any 
statute of the United States, or of the Rules 
o= Civil Procedure, or of the Rules of the 
United States District Courts for the Eastern 
and Southern Districts of New York, it shall be 
determined, if possible, by the parallels or 
analogies furnished by such statutes and rules. 
If, however, no such parallels or analogies 
exist, then the procedure heretofore prevailing 
in courts of equiry of the United States shall 
be applied, or in default thereof, in the dis- 
cretion of the court, the procedure which shall 
then prevail’in the Supreme Court or the Surro- 
gates Court as the case may be of the State of 
New York may be applied. 


This court believes, however, that reliance on the 
N.Y.C.P.L.R, is umnecessary. Since this court has the inherent 
power to vacate the subpoena served on Mr. Withington and issued 
from this court, see 5A J. Moore, Federal Practice 945.05[2] at 
45-37 (2d ed. 1975), it would seem that a motion to quash the 
subpoena may be made. In any event, Local Civil Rule 15 expresses 
a clear preference for reliance on parallels or analogies in the 
Federal Rules before reference is made to New Yark procedure, 
The ebundantly clear provisions of Fed. R. Civ. P. 45 with 
regard to a motion to quash a subpoena duces tecum provide the 
compelling analogy envisioned by Local Civil Rule 15 and permit 
the procedure invoked by Mr. Withington without reference to 
Section 2304 of the N.Y.C.P,L.R. 


a | With the adaption of the Federal Rules of Evidence in 
T975, subdivisions (b) and (c) of Rule 43 were abrogated and 
subdivision (a) was substantially amended. The effective date 

of those amendments occurred during the pendency of this motion. 
However, in light of this court's determination, as indicated in 
the text, infra, that the new Rules of Evidence do not alter the 
conclusion that this court has the power to compel Mr. Withington 


to ek the court has not reached the question of whether 
Rule 43(2) or the new Rules of Evidence, in favor of which Rule 
43 was amended, "control" the disposition of this motion. 
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ree 
ee 


3] Although cited for a distinctly different proposition ° 
of law than one involving an alleged conflict of interest, 

Mr. Withington does refer in his memorandum to Boynton v. 

R.J. Reynolds Tobacco Co., 36 F.Supp. 593 (D. Mass. 1941) 
wherein, after determining that it had the authority to 

compel an adverse party's expert to submit to a deposition, 

the court briefly addressed the possibility that the expert 
would be placed in a conflict of interest. Before relying 

on the language in that case, however, it must be noted that 
Boynton, like many of the cases cited by Mr. Withington in his 
memorandum of law, concerned an attempt to obtain discovery 
from an opponent's expert. As Professor Moore indicates, such 
cases are distinguishable from those concerning attempts to 
subpoena an expert to testify at trial. 4 J. Moore, Federal Practice 
§26.66[1] at 26-470 (2d ed. 1975). In any event, the court in 
Boynton explicitly indicated that irs decision denying the 
deposition of the expert was simply an exercise of its 
discretion. 
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UNITES STATES DISTRICT COURT 
SOUTREAN DISTRICT OF NEW YORK 


sta i i ein to lo ea AK a 
ft - 
UNITED STATES OF AMERICA, 7 L3BKGS 
Flaiactits, 
-ageainst- 69 Civ. 200 (DNE) 


INTERNATIONAL BUSINESS MACHINES MEMORANDUM 
CORPORATION, 


Defendant. 


won --~ + - - +--+ + eX 


EDELSTEIN, CHIEF JUDGE: 


as stated by this court on the record, Tr. 
motion is denied. the essential arguments 
Kauiman are substantially identical to those 
Taised by c Frederic G. Withington in a motion to quash 
2 subpoena dizecting him to appear and testify as an expert 
on behalf of the United States in this case. i ae a 
Memorandum decision entered on December 4, 1975, the -cour+ 
denied Mr. Withington's motion: after addressing the relevant 
questions end concluding, first, that this court could com- 
fithinetona ne testify, as confirmed by the Second 
Circuit in Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 536 
(24 Cir, 1972), cert. denied, 412 U.S. 929 (1973), and, 
second, that such euthority should be exercised in that 
tase. The reasons. and principles set forth in the court's 
memorandum denying Mr. Withington's motion requires the 


Same result with respect to the instant application. 
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Tw ok 


Mr, Kaufman's assertion that the 


"showing" required 


by the Second Circuit in Carter-Wallace &@S a4 condition to 
narra 


vior Tecorded expert testimony 


"appl[ies] @ fortiori 
= =2itciori 


expert newly Summoned against his will" Memorandum 
——— dun 


of Law in Support of Motion to Quash and Vacate Subpoena act 
: 2 


7; 
is enough to Quote in 
to : 
in his Menorandun. 


Moreover , 
a a Pértticular 


is so specious #8 not *o warrant extended discussion, 


which Mr. Kaufman refers and 


at 


£ull the language in Carter-Wallace 
which he partially reproduces 
Judge Friendly Stated: 

even the unavailability 

expert witness Should 


not without more @llow the 
in @ second 


use of his 
action. 


TecOgnized thar 
or the federal + 


FR. Civ. PB. 43 (a), 


testimony so thar 
en opportunity for 


is for 


there will be 
live ClrOSS~examine- 


tion and observation of the demeanor of 


che witness. 


the use of 


previous 


established extep- 
it is an exception 
2tyY of using the 


§ 1402, at 143°. 


the ordinary witness 
unigue knowledge of the 
lost unless the use o 
=ony is allowed. 
generally has no 

of the case. 

upon 
upon 
hin, 
form 
thus, 


Previous tes 
evidence, be 
other experts available 
testimony Orally. It 


hie TURES ie 


hypothe 
even if one parricyl 
Unévailable, there is non 


is unavailable, his 


will be 
or testi- 
Tt witness 


the facts 
alled 


fo 
opinions in the 
tical questions. 


@r exnert is 


eed to use his 


seems to us, therefore, 
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that before the former testimony of an 

expert witness can be used, there should 

be some showing not only that the witness 

is unavailable, but that no other expert 

of similar qualifications is available or 

that the unavailable expert has some unique 

testimony to contribute. 
Id. (emphasis supplied). In light cf this language, it is 
clear beyond doubt that the "showing" Judge Friendly re- 
quired was one prompted by the concerns inherent in the 
use of prior recorded testimony, concerns which are totall 
distinct from those involved in compelling an expert: to assume 
the stand wnere he would be available for direct and cross- 
examination. 

Mr. Kaufman's assertions with regard to the new Federal 
Rules of Evidence similarly fail to support his attempt to 


quash plaintiff's subpoena. After stacing that 'there is no 


Rule which deals directly with a Party's right to obtain the 


testimony of expercs," Memorandum of Lew in Support of Motion 


to Quash and Vacate Subpoena at iC, Mr. Kaufmen refers the court 
to Rule 706(a) which provides a procedure for thr appointment 
vo by the court of experts. While it is true, as Mr. Kaufman 
points out, that ches Rule states that ‘'[aJn expert shall 
not be eppointed by the court unless he consents to act,” Mr. 
Kaufman's reliance on that statement is misplaced. First, 
the ‘!appointment" envisioned by Rule 706(a) contemplates 
requiring the expert to perform significant duties, such as 
preparing "findings," in addition to or in lieu of testifying 
at the trial. Since the court in Carter-Wallace would not 


permit such additional duties to be imposed on an unwilling 
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expert, 474 F.2d art 536, the requirement of consent con- 
tained in Rule 706 (a) is not ‘inconsistent with the ruling by 


the Second Cireuit in Carter-Wallace. Second, as plaintiff's 
=a. Sitar lace 
answering memorand 


um indicates (at 4), Mr. Kaufman fails to 


acknowledge subdivision (d) of Rule 706 which at least 


Suggests that the Tequirement of consent in subdivision (a) 


does not extend to @ party's attempe to subpoena an unwill 


ing 
experc. Subdivision (d) provides: 


Like Mr. Withington, Mr. Kaufman asserts that compel - 


ling him to testify for the United States would create a 


flict of interest Since his employer, 
is. perf 


con Coopers & Lybrand, 
orming certain unspecified services for IBM. In the 


preliminary statement to his memorandum of law, Mr. Kaufman 


explains that in Ser mber of 1974 Coopers & Lybrand agreed 
to perform services in preparation of IBM's defense in a 


Separate private action, California Computer Products, Inc. vy. 


I3M, Civil Action No. 73-2331 (NLD. Cal.) and thar, 


there- 
Coopers & Lybrand was engaged by Cravath, Swaine & 
Moore, IBM's counsel in this case, 


after, 


"Lo perf-rm certain 


services in connection with the preparation of IBM's defense 


in ‘the present action." Kaufman affidavit, at 3. Further, 
aan etricavit 
it is asserted that Coopers & Lybrand "has been negotiating 


with IBM about a Possible engagement to perform certain con- 


sulting services on behalf of an IBM subsidiary in a matter 


unrelated to this action." id. (emphasis supplied 
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in evaluating Mr. ‘Kaufman's claim, the court must 
-@= not only the value of his testimony to this compiex 
“creordinary case, see infra, but also several influ- 
2 fectors revealed by the papers submitted on this 
Sotion. First, apart from a general familiarity due to his 
Capac-ty as National Director of Management Con- 
ices, Mr. Kaufman concedes that he has "no direct 
Derscnal involvement" in the work performed by Coopers & 


'irarene for IBM in its defense in this or the California 


case. Kaufman affiday vic,at 3. Moreover, and of particular 
aan sia gavis 


» LBM end its counsel, to whom Mr. Kaufman 


“duty of lo -S owed, have indicated sorh 
Kausman and to this court that they do not "wish to 
fin their) ali t Mr. Kaufman is in any way pre- 


sTonm testifying on behalf of the Government because 

telationship with IBM end its counsel which Coopers & 
Lybrenc has underraken." Letter from Thomas D. Barr (counsel 
fer 12M) alg Powell Pierpoinre (counsel for Kaufman), dated 
Sevterser 7, 1975 (filed December 8, 1975). Indeed,as IBM 
POlAts our in thar wetter, a copy of which is annexed hereto, 


: 


a TesDonse to plaincifé 


: 


$ motion to add Mr. Kaufman's name 
witness list defendant filed an affidavit consenting 
entry of such an order. 

In addition to these factors, Mr. Kaufman's allegations 
es 20 a conflict of interest nust be weighed against two repre- 
Sentations contained in plaintiff’s answering memorandum of 
lew. First, plaintifs asserts that Mr. Kaufman will be called 
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expressed during the period 1960 through .1972." Memorandum 
in Opvosition to Motion to Quash and Vacate the Subpoena 
Served upon Felix Kaufman, at 5. ‘This time frame, of course, 
terninates berore Mr. Kaufman's employer undertook for IBM 
whatever services are referred to in the Kaufman effidavit. 
Additionally, plaintiff asks the court to note that: 

Coopers & Lybrand has in the past performed 

a significant amount of consulting services 

for the Department of Justice and other 

Government agencies .... The ‘duty of 

loyalty' expressed by Dr. Kaufman and 

implied by Mr. Ammowitz in their affidavits 

did not deter Coopers & Lybrand from being 

retained by IBM counsel to assist in the 

defense of this case in spite of its past 

relationships with the Government, and one 

month efrer Dr “aufman was subpoenaed to 

appear as a Government witness. This ‘duty of 

loyalty’ cannot and should not preclude Dr. 

Kaufman's testimony concerning prior opin- 

ions formed as an impartial observer of the 

data processing industry. 
id. at 3-6. 

In light of these factors, the court cannot accept 
Mr. Kaufman's allegations with regard to an alleged conflict 
of interest -- a "conflict" that does not even appear to 


concern IBM. » 

Having considered Mr. Kaufman's arguments in the con- 
text of this exceptional case, the court has determined in 
the exercise of its discretion that Mr. Kaufman should obey 
plaintiff's subpoena. A self-dascribed "expert with respect 

_ to EDP,'' Kaufman affidavit,at 2, Mr. Kaufman was, prior to 


1960, Cooper & Lybrand's National Director of EDP, acting 


primarily as a consultant in the area of EDP. Since that time 
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he has been Regional and then National Director of 


Management Consul ting Services. Accordingly, his testimony, 
i 
like that of Mr. Withington: —- has promise to be highly 


productive and of assistence to the court in the trial of 


this case. 


Ve = 
Ceertig matt fA 


= 


avid N. raelstein 
Chief Judge 


Dated: New fork, AW. Y. 
December 8, 1975 


af Mr Withington, an gga ge dena of Arthur D. Little, inc., 
a = well-known consu ulting £1 rm, described his function as a 
menagement consultant to a “wide variety of manufacturers, 
sellers and users of electronic computers ... .". Withington 
Afftiaavic at 1-2. 
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September 


Dear tir. Pierpoint: 


I have just reac your papers datecd September 2, 
1975, seeking to quash the rial subpoena servec on Felix 
Raueman of Coopers & Lybrand in the above case. I partic- 
ularly write because of the references in those papers to 
» eonflict between Coopers & Lypread 5 bligactions to =8N 
ne Kauiman's possible testimony’ in penalf of the 


y 

- 

oon 
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7 ae 
ee 


Goverament. 


t nave been in charge cf this case since its 
inception anc throughout much of that time have used Price 
Waterhouse & Co. as accountants to assist us. In respect 
of two pending cases--California Computer Products Corporan 
tio: v. IBM anc Sanders Associates, inc. V. L3M—-—-Price 
Haternocse has been unable to act for counsel for ish 
because of prior relationships with those two plaintiffs. 
In each of those cases IBM counsel, first in California 
ané then in Concord, New Hampshire, have retained Coopers & 
Lybrand. Subsequent to those retainers, my firm retained 
Coopers & Lybrand, particularly in connection with the 
possible testimony at trial here of officers of California 


Comsuter 


ca 


Products Corporation ane Sanders associates, Inc. 


2, 


Z shoula 
potn for 


cases and, 


IBM in th 


wit 6 


is sound. 


Coosers & Lybrand does not wish to-be involved 


nich Ae ai ac ge ntl ak 


: . * me arm A sp em neem eng fin entree 


neufman 
the vlaintiff and believe that your moticn on 


say that my firm has some general responsibility 
the California Comenter aac Sanders Associates 

of course, constantly crnsults with counsel fer 
ose cascs. : : 

I certainly understand wry 
ao object to naving his services 


Coopers & Lybrand and 

subpoenacda by 
that ground 

a general proposition, 

on bot. sices 


I also understand why, as 
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ending litigation or to‘act inconsistently with the 
sets of any of its Glients. ; 


However, I want you to know that neither we nor 
to assert on our behalf that Mr. Kaufman is in any 
luded from testifying on behalf of the Government 
tne relationship with IBM and its counsel which 
& Lybrand has undertaken. I should also call to 
tention that. on January 26, 1975, we filed an affi- 
davit consenting to the entry of an order granting the motion 
of the plaintiff to add Mr. Kaufman's name ‘*o the witness. 
list for the seconé time. Of course, we did so at that 
time with the knowledge that Coopers & Lybrand was already 
working for IBM in the California Computer case ane believing 
that there was no conflict engendered because of that work. 
In fact I have a vague recollection that I informed plain- 
titf's counsel at the time that Coopers had accepted an 
eu.gagement in the California Computer case. 


I want to apologize for not having focused upon 
er before today, but I hope you will uncerstand 
*he motion was not directed against us, but 
sainst the plaintiff, it eid not immediately reach 
2 too of my reading pile. 1 recognize, of course, tnat 
our position snoulé be brought to the Court's attention 
promptly and that can be done by memorandum from you of 
from me or by furnishing the Court @ copy of this letter, 
as you please. Perhaps after you have had ae chance to read 
this letter you might give me @ call and we ecould discuss 
the best way to do that. 


niga a 
: ‘x : 
Thomas D. Barr 
Powell Pierpoint, Esq., 
Messrs. Hughes Hubbard & Reec, 
One Wall Street, 
New York, N. ¥. 10005 
PA 


BY HAND 


